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  First transfer pricing judgment in 
Nigeria –    Prime Plastichem Nigeria Ltd v 
Federal Inland Revenue Service   
 On 19 February 2020, the fi rst judgment on transfer 
pricing in Nigeria was delivered by the Tax Appeal Tribunal 
(Tribunal) in the case of  Prime Plastichem Nigeria Ltd (Prime 
Plastichem) v Federal Inland Revenue Service (FIRS) . The 
tax appeal was instituted by Prime Plastichem pursuant 
to Nigeria’s Income Tax (Transfer Pricing) Regulations No 
1, 2012 (TP Regulations). Prime Plastichem challenged the 
FIRS’ imposition of additional income tax assessments on 
a transaction between Prime Plastichem and a related 
company. The additional assessments arose from the 
transfer pricing adjustments made by the FIRS. In these 
assessments, the FIRS applied a Profi t Level Indicator (PLI), 
different from that applied by Prime Plastichem, as the 
appropriate method for the determination of the arm’s 
length price applicable to the transaction in the relevant 
fi nancial years. In its judgement, the Tribunal upheld 
the FIRS’ assessment and dismissed the appeal of Prime 
Plastichem in its entirety. 

  Facts of the case  
 Following the commencement of the TP Regulations, 
Prime Plastichem, a private limited company engaged 
in the business of trading in imported plastics and 
petrochemicals, fi led its TP Documentation for its 2013 and 
2014 fi nancial years (FYs) in respect of transactions with its 
related supplier, Vinmar Overseas Ltd (VOL). For its 2013 FY, 
Prime Plastichem adopted the Comparable Uncontrolled 
Price (CUP) TP method 1  in determining whether the pricing 
of its transactions with VOL meets the arm’s length 
principle requirement prescribed by the TP Regulations. In 
2014 FY, Prime Plastichem adopted the Transactional Net 
Margin (TNM) method 2  due to inability to fi nd a comparable 
transaction. 

 The FIRS reviewed Prime Plastichem’s TP Documentation 
and concluded that the company’s comparable data for 
the 2013 FY did not meet the comparability requirements 
of the TP Regulations and the company had therefore 
wrongly applied the CUP method in determining its arm’s 

length pricing for the 2013 FY. In determining its arm’s 
length pricing for the 2014 FY, the FIRS determined that 
although Prime Plastichem had correctly employed the 
TNM method, it had incorrectly used its Net Profi t Margin 
instead of its Gross Profi t Margin (GPM) as its PLI for the 
2014 FY. The FIRS therefore made TP adjustments to 
the transactions in both FYs and raised an additional 
assessment of N=1,738,481,875.33. Prime Plastichem 
objected to the additional assessment which the FIRS 
dismissed with its Notice of Refusal to Amend (NORA). 
Dissatisfi ed with the decision of the FIRS, Prime Plastichem 
fi led an appeal at the Tribunal challenging the imposition 
of the additional assessments and demand notices issued 
by the FIRS. 

  The appeal  
 Prime Plastichem submitted five issues to the Tribunal 
for determination. It appealed to the Tribunal to 
determine whether the FIRS’ actions in benchmarking 
its TP transaction with the TNM methods and using 
the GPM for the 2013 and 2014 FYs were valid and 
in accordance with the TP Regulations and the 
Organization for Economic and Development/United 
Nations Transfer Pricing Guidelines 2010 (OECD and UN 
Guidelines). It also sought the Tribunal’s determination 
on whether the FIRS was correct in its imposition of 
penalty and interests and whether the Decision Review 
Panel (DRP) purportedly set up by the FIRS was in 
accordance with the TP Regulations. 

  Parties’ submissions  
 Prime Plastichem submitted that it had duly fi led its 
TP Documentation, which refl ected the company’s 
adoption of the CUP and TNM methods for its 2013 
and 2014 FY TP assessments, respectively, with the 
FIRS and that the FIRS had responded by affi rming 
the company’s adoption of the CUP method as the 
appropriate transfer pricing methodology for the 2013 
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FY. The company therefore argued that its adoption of 
the CUP method was in accordance with the provisions 
of para  5(3) of the TP Regulations. The company also 
explained that it opted for the TNM method for its 
2014 FY assessment due to a lack of comparative data 
upon which to base a CUP assessment (as VOL did not 
transact with third parties in Nigeria in that year). The 
company therefore argued that the FIRS’ attempt to 
apply the TNM method to the company’s 2013 FY was 
incorrect and not in accordance with the provisions of the 
TP Regulations. 

 Prime Plastichem also argued that the FIRS’ use of 
GPM as PLI was unsupported by the TP Regulations 
and the OECD and UN Guidelines. It further stated 
that the FIRS, in establishing the DRP, was legally 
obligated to inform the company about its establishment. 
It contended that it was deprived of its right to fair 
hearing as it was neither informed of the establishment 
of the DRP nor present when the dispute was being 
considered. 

 The FIRS submitted that Prime Plastichem did not need 
to be notifi ed of the establishment of the DRP and should 
have referred the dispute to the DRP in accordance with the 
provisions of the TP Regulations. The FIRS also submitted 
that Prime Plastichem erred and went against the 
consistency principle of the OECD and UN Guidelines 
when it adopted two different methods – the CUP method 
and the TNM method in determining its arm’s length 
pricing for the 2013 and 2014 FYs, respectively, as different 
methods should not be used to test the arm’s length price 
of a transaction with the same functional analysis. 

 The agency explained that Prime Plastichem’s adoption 
of the CUP method was inappropriate as the company 
was not able to provide sufficient and reliable 
comparable data to justify its adoption of the CUP 
method for its 2013 FY. Further, the information provided 
by Prime Plastichem in its TP Documentation was 
insufficient to demonstrate that the company’s pricing 
of its controlled transactions were at arm’s length. It 
therefore stood by its adoption of the TNM method and 
its assessments for both FYs as being grounded in the 
provisions of the TP Regulations and the OECD and UN 
Guidelines. 

  The decision of the Tribunal  
 The Tribunal ruled in favour of the FIRS and decided that: 

 1.  The FIRS’ action in benchmarking Prime Plastichem’s
TP transaction with the TNM method for both 2013 and
2014 FYs was valid and in line with the TP Regulations
and the OECD Transfer Pricing Guidelines.

 2.  The FIRS satisfactorily proved that its use of GPM
was in line with best practices and took account of
the various factors enumerated by the OECD when
selecting GPM as the most appropriate PLI in similar
situations.

 3.  The FIRS is empowered by the TP Regulations to
disregard the TP method adopted by the taxpayer and
impose penalties enshrined in the relevant tax laws for
failure to fi le their returns and pay the relevant taxes as
and when due.

 4.  The contemplation of the TP Regulations is that the
taxpayer may, within 30 days of the receipt of an
adjusted assessment, refer the assessment to the DRP.
The action to trigger fi ling of the appeal is the receipt of
the adjusted assessment and not a formal notifi cation
from FIRS of the setting up of the DRP.

  Analysis of the Tribunal’s decision  
  Burden of proof  
 The Tribunal determined that Prime Plastichem did not 
provide sufficient information to the FIRS to justify the 
company’s adoption of the CUP method as the most 
appropriate method. The burden of proof of the arm’s 
length nature of a controlled transaction is on the 
taxable person who will be deemed as having discharged 
the burden of proof if it provides documentation to 
support the consistency of the arm’s length principle 
of the taxable profits derived from its comparable 
transactions. 3    

 Use of different TP methods for different FYs 
 On the use of different TP methods by Prime Plastichem, 
the Tribunal agreed with the position of the FIRS, that 
TP methods must be consistently applied from year to 
year where the facts are not materially different. The 
Tribunal, in agreeing with the FIRS however, relied on a 
non-existent paragraph of the OECD/UN Guidelines. 4  The 
Tribunal supported its position with the provision of the 
United Nations Practical Manual on Transfer Pricing for 
Developing Countries 2013 (UN TP Manual) which provides 
that a method once chosen and applied, is expected 
to be applied in a consistent manner and any change in 
the TP method is typically required only if there are any 
changes in the facts of the transaction, functionalities of 
the parties to the transaction or availability of data. 5  While 
Prime Plastichem’s claim for adopting different TP methods 
was due to the unavailability of data, the FIRS argued that 
the facts of the transaction and the functionalities of the 
parties to the transaction had not changed. The Tribunal, in 
adopting the argument of the FIRS as its position however, 
failed to consider the “non-availability of data” as a relevant 
factor to support Prime Plastichem’s need to change the TP 
method for its 2014 FY. 

  Applying GPM as a PLI under the TNM method  
 In applying the TNM method to its 2014 FY, Prime 
Plastichem argued that the correct PLI was the 
Operating Profit Margin (OPM) while the FIRS argued that 
the GPM was the correct PLI. The Tribunal appears to 
have accepted the FIRS’s position. Interestingly, the TP 
Regulations provide that the net profit margin relative to 
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an appropriate base, including costs, sales or assets, is 
to be used when applying the TNM method. 6  If the TNM 
method was the right TP method to be applied as in the 
instant case, then the correct PLI to be applied would 
have been the OPM. 7  

  Impact  
 It has been established by the TP Regulations and reinforced 
by the Tribunal’s decision in the Prime Plastichem case 
that the burden of proof in a TP case is on the taxpayer. 
The decision also implies that a taxpayer, in making its 
assessment, must ensure that it consistently applies a 
TP method from year to year. A taxpayer appealing the 
decision of the FIRS on a TP assessment will need to provide 
suffi cient information to justify any positions taken in its 
TP affairs. Finally, this decision may cause taxpayers, even 
when convinced that a different PLI is more appropriate, 
to default to using the GPM as a secondary check during 
preparation of its TP report. 

  Conclusion  
 The judgment in the Prime Plastichem case is the 
first judgement on TP in Nigeria and presents several 
lessons for multinational groups operating in Nigeria. 
It appears from the decision of the Tribunal that 
the Tribunal is not as sophisticated on TP matters. 
Taxpayers must therefore be prepared to argue and 
present their cases in a convincing manner in order 
to discharge the burden of proof to the satisfaction of 
the Tribunal as provided for by the TP Regulations. 
In addition, taxpayers need to ensure that TP specialists 
and other personnel within their organisation are involved 
in TP matters from the inception. This is to prevent 

incorrect representations from being made to the tax 
authorities by persons who may not have knowledge in 
such matters. 

   Adetayo Adetuyi     LLM and Nnanke Williams LLM are both 
senior consultants at Brooks & Knights Legal Consultants 
in Nigeria.  8  

 Endnotes 
 1. The Comparable Uncontrolled Price (CUP) method

means a method in which the price charged for
the property or services transferred in a controlled
transaction is compared with the price charged for
property or services transferred in a comparable
uncontrolled transaction.

 2. Transactional Net Margin (TNM) method means a method
in which the net profi t relative to the appropriate base,
including costs, sales or assets that a person achieves in
a controlled transaction, is compared with the net profi t
margin relative to the same basis achieved in a comparable
uncontrolled transaction.

 3. Paragraph 6(10) of the TP Regulations.
 4. The Tribunal relied on para 29.4 of the OECD/UN Guidelines.

This paragraph is non-existent.
 5. Paragraph 6.1.3.3 of the United Nations Practical Manual on

Transfer Pricing for Developing Countries 2013 (UN TP Manual). 
 6. Paragraph 19(aa) of the TP Regulations
 7. Adu, S, “Insights: Lessons from Nigeria’s First Tribunal

Judgement on Transfer Pricing”, Bloomberg Tax, https://
news.bloombergtax.com/daily-tax-report-international/
insight-lessons-from-nigerias-first-tribunal-judgment-
on-transfer-pricing.

 8. Brooks & Knights Legal Consultants (BKLC) is a law fi rm
established in Lagos, Nigeria, which provides bespoke
legal advisory and policy consulting services to individuals,
corporates, government agencies and NGOs.



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (Apple RGB)
  /CalCMYKProfile (Coated FOGRA39 \050ISO 12647-2:2004\051)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.5
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /CMYK
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize false
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness false
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages false
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages false
  /ColorImageDownsampleType /Average
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages false
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages false
  /GrayImageDownsampleType /Average
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages false
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages false
  /MonoImageDownsampleType /Average
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (U.S. Web Coated \050SWOP\051 v2)
  /PDFXOutputConditionIdentifier (CGATS TR 001)
  /PDFXOutputCondition ()
  /PDFXRegistryName (http://www.color.org)
  /PDFXTrapped /False

  /Description <<
    /ENU ([Based on 'Trims & Bleed'] [Based on 'Apogee with Trims + Bleed'] [Based on 'Apogee with Trims + Bleed'] [Based on 'Export PDF for Apogee'] [Based on '[Press Quality]'] Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks true
      /AddPageInfo false
      /AddRegMarks true
      /BleedOffset [
        8.503940
        8.503940
        8.503940
        8.503940
      ]
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName (Coated FOGRA39 \(ISO 12647-2:2004\))
      /DestinationProfileSelector /UseName
      /Downsample16BitImages true
      /FlattenerPreset <<
        /ClipComplexRegions true
        /ConvertStrokesToOutlines false
        /ConvertTextToOutlines false
        /GradientResolution 300
        /LineArtTextResolution 1200
        /PresetName ([High Resolution])
        /PresetSelector /HighResolution
        /RasterVectorBalance 1
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MarksOffset 9.921260
      /MarksWeight 0.250000
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /UseName
      /PageMarksFile /RomanDefault
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
    <<
      /AllowImageBreaks true
      /AllowTableBreaks true
      /ExpandPage false
      /HonorBaseURL true
      /HonorRolloverEffect false
      /IgnoreHTMLPageBreaks false
      /IncludeHeaderFooter false
      /MarginOffset [
        0
        0
        0
        0
      ]
      /MetadataAuthor ()
      /MetadataKeywords ()
      /MetadataSubject ()
      /MetadataTitle ()
      /MetricPageSize [
        0
        0
      ]
      /MetricUnit /inch
      /MobileCompatible 0
      /Namespace [
        (Adobe)
        (GoLive)
        (8.0)
      ]
      /OpenZoomToHTMLFontSize false
      /PageOrientation /Portrait
      /RemoveBackground false
      /ShrinkContent true
      /TreatColorsAs /MainMonitorColors
      /UseEmbeddedProfiles false
      /UseHTMLTitleAsMetadata true
    >>
  ]
  /SyntheticBoldness 1.000000
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.283 858.898]
>> setpagedevice


